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1. This copy is granted free of charge for the use of the person to whom it is
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2. An appeal against this order lies with the Commissioner of Customs (Appeal),
Jawaharlal Nehru Custom House, Nhava Sheva, Tal: Uran, Dist.: Raigad,
Maharashtra — 400707 under section 128(1) of the Customs Act, 1962 within
sixty days from the date of communication of this order. The appeal should be
in duplicate and should be filed in Form CA-1 Annexure on the Customs (Appeal)
Rules, 1982. The Appeal should bear a Court Fee stamp of Rs.1.50 only and
should be accompanied by this order or a copy thereof. If a copy of this order is
enclosed, it should also bear a Court Fee Stamp of Rs. 1.50 only as prescribed
under Schedule 1, items 6 of the Court Fee Act, 1970.

3. Any person desirous of appealing against this decision or order shall,
pending the appeal, make payment of 7.5% of the duty demanded where duty or
duty and penalty are in dispute, or penalty, where penalty alone is in dispute.

Brief Facts of Case
Whereas, M/s. Toshvin Analytical Private Limited (IEC- 0301057141) having

address at 103, S. J. House, Sitaram Mills compo, und, n. M. Joshi Sarg, lower
parel, Mumbai, Mumbai, Maharashtra, 400011 (hereinafter referred to as
Importer) had cleared their imported “PARTS FOR ANALYTICAL
INSTRUMENTS” made up of Silicone and classified these goods under CTI
40169990 and has paid BCD @10% and IGST @ 18%.

2. Articles made of Silicone are rightly classifiable under CTI 39269099,
where BCD is applicable @15%. However, importer has classified the goods
under CTI 40169990 and paid the BCD @10%. It appears that importer has
wrongly classified the goods made up of Silicone under CTH 4016 and evaded
the legitimate duty as applicable.

3. As per Note 1 of Chapter 39 “the expression — Plastics means those materials
of headings 3901 to 3914 which are or have been capable, either at the moment
of polymerisation or at some subsequent stage, of being formed under external
influence (usually heat and pressure, if necessary with a solvent or plasticiser) by
moulding, casting, extruding, rolling or other process into shapes which are

retained on the removal of the external influence.”

Silicone in Primary form is classified under CTH 3910.

Further, attention is invited towards the CTH 3926. “Other articles of Plastics and
articles of other Materials of Heading 3901 to 3914 are rightly classified under
CTH 3926”.

Brief texts of The Explanatory Notes for 3926 is reproduced below;

39.26 *OTHER ARTICLES OF PLASTICS AND ARTICLES OF OTHER

MATERIALS OF HEADINGS 39.01 TO 39.14.
3926.10 « Office or school supplies
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3926.20 * Articles of apparel and clothing accessories (including gloves,
mittens and mitts)

3926.30 » Fittings for furniture, coachwork or the like

3926.40 * Statuettes and other ornamental articles

3926.90 » Other This heading covers articles, not elsewhere specified or
included, of plastics (as defined in Note 1 to the Chapter) or of other materials of

headings 39.01 to 39.14.

Silicone in Primary form is classified under CTH 3910, therefore, other
articles of Silicones are also rightly classifiable under CTH 3926.

4. In addition, it is learnt from import data that other importers are
importing such goods i.e. Articles made of Silicone under CTH 39269099. Some
Examples of such imports are BsE No. 4141889 dated 22.06.2024, 4371398
dated 06.07.2024 & 5802426 dated 25.09.2024. Such data supports that
Articles made of Silicon are actually classifiable under CTH 39269099.

5. The imported goods needs to be charged merit rate of duty under CTH
39269099 @ 15% BCD + 18% IGST. The import data for Articles of Silicone
classified under CTH 4016 by the importer in last Five years is given in
Annexure-A (attached herewith). Importer has imported such goods having
Assessable Value of Rs. 38,16,288/- and paid BCD @ 10% and IGST @18%. Thus
importer has short paid the Differential Duty amount of Rs. 2,47,677/-. (As
Calculated in Annexure-A)

6. Accordingly, a Consultative Letter No. 741/ 2024-25/A1 dated
29.01.2025 vide F.. No. CADT/CIR/ADT/TBA/ 148/2025-TBA-CIR-A1-O/o0
COMMR-CUS-CMC-NHAVA SHEVA-IV was issued to the importer for payment
of short levied duty along with applicable interest and penalty. Vide the
aforementioned Consultative letter, the Importer was advised to pay the
Differential Duty along with interest and penalty in terms of Section 28(4) of the
Customs Act 1962. The importer was further advised to avail the benefit of lower
penalty in terms of Section 28(5) of the Customs Act, 1962, by early payment of
short paid duty and interest along with penalty @ 15%. However, as per records
available, till date no response in this regard has been received from the
importer.

7. Relevant Legal Provisions: After the introduction of self-assessment vide
Finance Act, 2011, the onus is on the Importer to make true and correct
declaration in all aspects including Classification and calculation of duty, but in
the instant case the subject goods have been mis-classified and duty has not

been paid correctly.
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8. Relevant legal provisions for recovery of duty that appears to be evaded
are reproduced here for the sake of brevity which are applicable in this instant
case:

8.1 Section 17(1) Assessment of duty, reads as: An importer entering any
imported goods under section 46, or an exporter entering any export goods under
section 50, shall, save as otherwise provided in section 85, self-assess the duty,
if any, leviable on such goods.

8.2 Section 28 (Recovery of duties not levied or not paid or short-levied or
short-paid or erroneously refunded) reads as:

(4) Where any duty has not been levied or not paid or has been short-levied
or short-paid or erroneously refunded, or interest payable has not been paid,
part-paid or erroneously refunded, by reason of,-

(a) collusion; or

(b) any wilful mis-statement; or

(c) suppression of facts,

by the importer or the exporter or the agent or employee of the importer or
exporter, the proper officer shall, within five years from the relevant date, serve
notice on the person chargeable with duty or interest which has not been so
levied or not paid or which has been so short-levied or short-paid or to whom the
refund has erroneously been made, requiring him to show cause why he should
not pay the amount specified in the notice.

(5) Where any duty has not been levied or not paid or has been short-levied
or short paid or the interest has not been charged or has been part-paid or the
duty or interest has been erroneously refunded by reason of collusion or any
wilful mis-statement or suppression of facts by the importer or the exporter or
the agent or the employee of the importer or the exporter, to whom a notice has
been served under sub- section (4) by the proper officer, such person may pay
the duty in full or in part, as may be accepted by him, and the interest payable
thereon under section 28AA and the penalty equal to fifteen per cent of the duty
specified in the notice or the duty so accepted by that person, within thirty days
of the receipt of the notice and inform the proper officer of such payment in
writing.

(6) Where the importer or the exporter or the agent or the employee of the
importer or the exporter, as the case may be, has paid duty with interest and
penalty under sub-section

(5), the proper officer shall determine the amount of duty or interest and

on determination, if the proper officer is of the opinion-

(i) that the duty with interest and penalty has been paid in full, then, the
proceedings in respect of such person or other persons to whom the

notice is served under sub-section (1) or sub- section (4), shall, without
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prejudice to the provisions of sections 135, 135A and 140 be deemed
to be conclusive as to the matters stated therein; or

(i) (i) that the duty with interest and penalty that has been paid falls short
of the amount actually payable, then, the proper officer shall proceed
to issue the notice as provided for in clause (a) of sub-section (1) in
respect of such amount which falls short of the amount actually
payable in the manner specified under that sub-section and the period
of two years shall be computed from the date of receipt of information

under sub-section (5).

8.3 SECTION 28AA- Interest on delayed payment of duty
8.4 SECTION 46- Entry of goods on importation, subsection 46(4) reads

as:
8.5 Section 111- (Confiscation of improperly imported goods etc.)
8.6 Section 112- (Penalty for improper importation of goods etc.) reads as:
8.7 SECTION 114A- Penalty for short-levy or non-levy of duty in certain
cases.

9.1 As per section 17(1) of the Act, “An Importer entering any imported
goods under section 46, shall, save as otherwise provided in section 85, self-
assess the duty, if any, leviable on such goods.” Thus, in this case the importer
had self-assessed the Bills of Entry and appears to have Short paid duty due to
wrong classification of the imported goods. Importer has given a declaration
under section 46(4) of the Act, for the truthfulness of the content submitted at
the time of filing Bill of Entry. As the importer got monetary benefit due to said
act, it is apparent that the same was done deliberately by with an intention to
avail undue benefit of Notification on the said goods in the Bills of Entry during
self-assessment. Therefore, differential duty amount is recoverable from the
importer under Section 28(4) of the Customs Act, 1962 along with applicable
interest as per Section 28AA of the said Act.

9.2 It appears that the Importer has given a declaration under section
46(4) of the Act, for the truthfulness of the content submitted at the time of filing
Bill of Entry. However, the applicable duty on the imported goods was not paid
by the Importer at the time of clearance of goods. It also appears that the
Importer has submitted a false declaration under section 46(4) of the Act. By the
act of presenting goods in contravention to the provisions of section 111(m), it
appears that the Importer has rendered the subject goods liable for confiscation
under section 111(m) of the Act. For the above act of deliberate omission and

commission that rendered the goods liable to confiscation. Accordingly, the
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Importer also appears liable to penal action under Section 112 (a) and /or 114A
of the Customs Act, 1962.

RECORDS OF THE PERSONAL HEARINGS AND WRITTEN SUBMISSION

10. In order to comply the principal of natural justice, opportunity of personal
hearing in the matter were provided to the noticee vide letters F. No. S/10-
1228/2025-26/ADC/GR.  VB/NS-V/CAC/JNCH dated 28.11.2025 &
15.12.2025 to appear before the adjudicating authority on 10.12.2025 &
292.12.2025. However, the noticee did not attend nor submit any reply though,
vide their letter dated 26.12.2026, they submitted that,

They have received the Show cause notice on 10.12.2025, wherein it is
proposed to reclassify the imported goods as per Annexure A to the Show
Cause Notice under heading 39269099 against heading 40169990 classified
in the Bills of Entry. They have received legal opinion that the goods are
rightly classifiable under heading 39235090, which also attracts the same
15% rate of basic customs duty.

Accordingly, they have paid the differential duty with interest along with
15% penalty in terms of Section 28(5) of the Customs Act, 1962 vide Challan
No. 1653290771 dated 31.12.2025, they have paid Duty difference
RS.247677/-, Interest RS.49795/-, and Penalty RS.37152/- Total amount
Rs.3,34,624.00/-within 30 days of the receipt of the impugned Show Cause
Notice. Accordingly, they request that the proceedings may be concluded in
terms of Section 28(6) of the Customs Act, 1962 and oblige.

DISCUSSION AND FINDINGS

11. I have gone through the facts of the case, material on case records,
including the import documents and the submissions made by the Importer,
I find that the following facts emerge:
12. The importer, M/s. Toshvin Analytical Private Limited (IEC- 0301057141),
have paid the differential duty with interest along with 15% penalty in terms of
Section 28(5) of the Customs Act, 1962 vide Challan No. 1653290771 dated
31.12.2025, they have paid Duty difference RS.247677/-, Interest RS.49795/-,
and Penalty RS.37152/- Total amount Rs.3,34,624.00/-within 30 days of the
receipt of the impugned Show Cause Notice. Audit scrutiny revealed
misclassification of the imported goods resulting in short payment of customs
duty aggregating as detailed above. The SCN proposed recovery of differential
duty of Rs. 2,47,677/- (Rupees Two Lakh Forty Seven Thousand Six Hundred
Seventy Seven Only) under Section 28(4) of the Customs Act, 1962, interest
under Section 28AA and imposition of penalties under Sections 112(a) and/or
114A.
a. Now, on a careful perusal of the Show Cause Notice and case records, I

find that following main issues are involved in this case which are required to be
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decided:

(i) Whether the classification of the impugned goods covered under Bill of
Entry mentioned as per Annexure-A, under CTH 40169990 attracting
Customs duty BCD @10% and IGST @18% should not be rejected and should
not be re-classified under CTH 39269099 attracting Customs duty BCD
@15% and IGST @18%.

(ii) Whether the differential duty amounting to Rs. 2,47,677/- (Rupees
Two Lakh Forty Seven Thousand Six Hundred Seventy Seven Only) is
recoverable under Section 28(4) and the above amount which is already
deposited by the Importer as duty is to be appropriated against the above
said demand of duty.

(iii) Whether interest is payable under Section 28AA the above amount
which is already deposited by the Importer as duty is to be appropriated
against the above said demand of duty.

(iv) Whether penalty imposed on them under Section 112(a) and/or 144A
of the Customs Act. 1962 for their acts of omission and commission, in

rendering the goods liable for confiscation, as stated above.

13. After having identified and framed the main issues to be decided, I now
proceed to examine each of the issues individually for detailed analysis based on
the facts and circumstances mentioned in the SCN; provision of the Customs
Act, 1962, as well as Noticee’” written and verbal submissions and documents /

evidences available on record.

14. Liability for Confiscation under Section 111(m) and/or 111(o) of the
Customs Act, 1962:

a. Section 111 of the Customs Act, 1962 prescribes confiscation of improperly
imported goods. Clause (m) thereof provides that “any goods which do not
correspond in respect of value or in any other particular with the entry made
under this Act” shall be liable to confiscation. The legislative intent behind
Section 111(m) is to ensure veracity and accuracy of the particulars declared in
the Bill of Entry, including value, quantity, description, classification and rate of
duty.

b. In the instant case, I find that M/s. Toshvin Analytical Private Limited (IEC-
0301057141) imported various items under the self-assessment procedure but
misdeclared the classification headings (CTHs) in respect of goods covered under
Bill of Entry mentioned as per Annexure-A, under CTH 40169990 instead of CTH
39269099 thereby applying incorrect rates of Basic Customs Duty and IGST.
This conscious and deliberate misdeclaration of classification and duty rate

constitutes a material misstatement attracting the provisions of Section 111(m)
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of the Act. Hence, the goods imported under the Bills of Entry enumerated in
Annexure A of the Show Cause Notice are held liable to confiscation under
Section 111(m).

c. However, it is noted that the subject goods have already been cleared and are
not physically available for seizure. On the issue whether redemption fine can
still be imposed in such circumstances, I rely upon the ratio of the Hon’ble
Madras High Court in the case of M/s Visteon Automotive Systems India Ltd.
[2018 (9) G.S.T.L. 142 (Mad.)], wherein it was held as under:

“The penalty directed against the importer under Section 112 and the fine
payable under Section 125 operate in two different fields... The availability of the
goods is not necessary for imposing the redemption fine. The power to impose
redemption fine springs from the authorization of confiscation of goods provided
for under Section 111 of the Act... Hence, their physical availability does not
have any significance for imposition of redemption fine under Section 125 of the
Act.”

d. The above legal view was subsequently followed by the Hon’ble Gujarat High
Court in M/s Synergy Fertichem Pvt. Ltd. [2020 (33) G.S.T.L. 513 (Guj.)],
reaffirming that redemption fine may be imposed even where the goods are no
longer physically available, provided that confiscation is otherwise authorized
under the Act. These decisions remain unchallenged and are therefore good law.
e. I further note that the judgment of the Hon’ble Madras High Court in Visteon
Automotive Systems India Ltd. (supra) relied upon the earlier decision of the
Hon’ble Bombay High Court in Finesse Creations Inc. [2009 (248) E.L.T. 122
(Bom.)], affirmed by the Hon’ble Supreme Court [2010 (255) E.L.T. A120 (S.C.)],
which held that the power to impose redemption fine flows from the authority to
confiscate under Section 111 and does not depend on physical custody of the
goods.

f. In view of the above judicial pronouncements, I hold that though the goods
imported by M/s. Toshvin Analytical Private Limited (IEC- 0301057141) are not
available for confiscation, the act of misdeclaration has rendered them liable for
confiscation under Section 111(m). Therefore, a redemption fine is imposable
under Section 125 of the Customs Act, 1962, as the importer’s misdeclaration of
classification and IGST applicability constitutes a material variance “in any other

particular” within the meaning of Section 111(m).

15. Differential duty totally amounting to Rs. 2,47,677/- (Rupees Two
Lakh Forty Seven Thousand Six Hundred Seventy Seven Only), as
illustrated in Annexure A.

a.l find that the importer, in the instant case, has self-assessed the Bills of
Entry. However, they appears to have Short paid the duty due to Mis-

Classification of the goods. As the Importer got monetary benefit due to the above
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said act, it is apparent that the same was done deliberately with an intention to
evade duty on the said goods in the Bills of Entry during self-assessment.
Therefore, differential duty amount Rs. 2,47,677/- (Rupees Two Lakh Forty
Seven Thousand Six Hundred Seventy Seven Only) is recoverable from the

Importer under Section 28(4) of the Customs Act, 1962.

16. Interest under Section 28AA of the Customs Act, 1962.

a. As per the provisions of Section 28AA of the Customs Act, 1962, any person
who is liable to pay duty in accordance with Section 28 shall, in addition to such
duty, be liable to pay interest at the rate specified under sub-section (2) of
Section 28AA, irrespective of whether such payment is made voluntarily or after
determination of the duty.

b. The statutory intent of Section 28AA is clear and mandatory — whenever
there is a short-levy or short-payment of duty, the interest liability arises
automatically as a consequence of such non-payment or delayed payment. The
provision does not require any independent mens rea or separate adjudication.
c. In the present case, | have already held in the preceding paragraphs that the
differential customs duty amounting to Rs. 2,47,677/- (Rupees Two Lakh
Forty Seven Thousand Six Hundred Seventy Seven Only) is recoverable from
M/s. Toshvin Analytical Private Limited (IEC- 0301057141) under Section 28(4)
of the Customs Act, 1962,. Accordingly, in terms of Section 28AA, interest on the
aforesaid amount of differential duty is also recoverable from the importer,

calculated from the date of short-payment till the date of actual payment.

17. Penalty under Sections 112(a) and/or 114A of the Customs Act, 1962:
a.] find that the importer, in the instant case, has wilfully misdeclared the
classification of imported goods under incorrect Customs Tariff Headings (CTHs)
with the intention to Short pay the duty due to Mis-Classification thereby
availing wrong BCD and IGST benefit, thereby claiming lower rates of duty than
those actually applicable.

b. It is pertinent to note that the scheme of self-assessment, introduced vide the
Finance Act, 2011 and codified under Section 17(1) of the Customs Act, 1962,
casts an obligation on every importer to correctly assess the duty leviable on
imported goods. Further, under Section 46(4) of the Act, the importer must
declare truthfully the description, classification, value, and other particulars of
the imported goods in the Bill of Entry, and subscribe to a declaration as to the
accuracy and completeness of such particulars.

c. In the present case, the importer has failed to fulfil these obligations. They
have misclassified goods and thereby availing wrong BCD and IGST benefit. This
clearly demonstrates a deliberate and conscious misstatement with an intent to

pay lesser duty. By such acts of omission and commission, M/s. Toshvin
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Analytical Private Limited (IEC- 0301057141) has rendered the impugned
goods liable for confiscation under Section 11 1(m) of the Customs Act, 1962,
and thereby made themselves liable to penalty under Section 112(a) for improper
importation of dutiable goods.

d. Since the improper importation of goods has also resulted in short levy of
customs duty, which has been demanded under Section 28(4) of the Customs
Act, 1962, the importer is further liable to penalty under Section 114A of the Act.
However, it is observed that penalties under Sections 112(a)/112(b) and 114A
are mutually exclusive. The fifth proviso to Section 114A specifically provides
that where a penalty is imposed under Section 114A, no penalty shall be imposed
under Section 112 or Section 114 in respect of the same act or omission.

18 I also accept the submission of the Importer that they have paid all the
applicable duty along with interest once the issue was pointed by the
Department and has also accepted that this was a bonafied mistake on their
part. Section 28(5) of the Customs Act provides that a person who has been
served a show cause notice under Section 28(4) of the Customs Act, may pay the
duty along with applicable interest under Section 28AA and penalty equal to
fifteen percent of the differential duty, within thirty (30) days from the receipt of
the show cause notice. Section 28(5) is reproduced below:

" (5) Where any duty has not been levied or not paid or has been short-levied or
short-paid or the interest has not been charged or has been part-paid or the duty
or interest has been erroneously refunded by reason of collusion or any wilful mis-
statement or suppression of facts by the importer or the exporter or the agent or
the employee of the importer or the exporter, to whom a notice has been served
under sub-section (4) by the proper officer, such person may pay the duty in full or
in part, as may be accepted by him, and the interest payable thereon under section
28AA and the penalty equal to fifteen per cent of the duty specified in the notice or
the duty so .accepted by that person, within thirty days of the receipt of the notice
and inform the proper officer of such payment in writing.” As per sub-section (6)
of Section 28, when the importer makes the payment in the manner stipulated
under sub-section (5) [reproduced above], the proceedings are deemed to be
concluded.

19 I find that the Importer have paid the differential duty along with
applicable interest. The SCN was received by the Importer on 10.12.2025 and
the differential duty along with interest and 15% penalty was deposited. on
31.12.2025 on the ICEGATE E-Payment Platform. I also find that the Importer
deposited the differential duty and interest within 30 days from the date of
receipt of the SCN- along with penalty equal to 15% of the differential duty, total
amount Rs. 3,34,624/-.
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(i) The above-mentioned payment of Rs. 3,34,624 /- have been made by the
Importer on the ICEGATE E-Payment Platform Challan No. 1653290771 dated
31.12.2025 [ICEGATE Reference ID; OO8000D IINNSA 10318468483834662

20 Inview of the above, I find that under Section 28(5) read with Section 28(6)
of the Customs Act, the proceedings initiated in the instant case can be
concluded. The payment of duty, interest and penalty are considered by me as
compliance to the provisions of Section 28(5) of the Customs Act, 1962. In the
case of M/s Karnawat International Pvt Ltd vs Mundra Customs, Hon’ble
CESTAT, West Zonal Bench at Ahmedabad on 25 October, 2024 has held that,
“in case demand under Section 28 (4) was applicable and duty was demandable
then the party is very much entitled to claim the amnesty under Section 28 (5) and
the same on following of the requisite conditions. In which case confiscation of
goods and interest thereof does not get triggered ......... to the prejudice of the
party”. Therefore, confiscation of goods and the redemption fine in lieu of the
confiscation is also not imposable when the proceedings are concluded under
Section 28(6) of the Customs Act, 1962.
21 In view of the above discussions, I pass the following order:
ORDER
i. I appropriate the differential duty of Rs. 2,47,677/- (Rupees Two Lakhs
Fourty Seven Thousands Six hundred and Seventy Seven only) paid by the
Importer along with interest and penalty as mentioned above against the
demand made in the instant case and order for conclusion of all proceedings
in the instant case against the Importer under Section 28(6) of the Customs
Act, 1962 as initiated vide SCN No. 1432/2025-26/ADC/Gr.VB/NS-
V/CAC/JNCH dated 01.12.2025.
22 This order is issued without prejudice to any other action that may be
taken against the said company or persons or any other companies or persons
concerned with the said goods, under the Customs Act, 1962, and /or any other

law for the time being in force in the republic of India.

e Lo

.\‘1[(! 1o
(st wdiwgww / Dr. Satish Kumar)
arrgws, @t yew /| Commissioner of Customs (In-situ)

79-VB, www-V, swwwea /| Gr.VB, NS-V, JNCH

Encl:- Annexure-A.
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To,

M/s. Toshvin Analytical Private Limited.,

103, S. J. HOUSE, SITARAM MILLS COMPO,
UND, N. M. JOSHI MARG, LOWER PAREL,
MUMBAI, MUMBAI, MAHARASHTRA, 400011.

Copy to:

—

. The Deputy/Assistant Commissioner of Customs, CAC, JNCH

2. The Deputy/AssistantCommissioner of Customs, Circle-Al, A2,A3, Audit,
JNCH

3. Notice Board (CHS Section for display).
4, Office Copy.
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